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QUESTIONS PRESENTED 


1. Whether the Trial Court erred in not granting a continu- 
ance so that appellant could obtain other counsel. 

2. Whether the denial of a continuance in order to obtain 
new counsel constituted a violation of due process. 

3. Whether appellant was denied his right to the effective 
assistance of counsel, under the Sixth Amendment of the Consti- 
tution of the United States, by the Trial Court's decision not 
to grant a continuance, in light of all the facts one circum- 
stances which the Court had before it or could have learned 
through inquiry after having had notice of possible difficulties, 
thereby forcing him to trial without allowing him sufficient time 


to obtain other counsel. 
THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THIS COURT. 
JURISDICTIONAL STATEMENT 


A judgment of conviction was entered against the Appellant 
on March 10, 1970 in the United States District Court for the 


District of Columbia under D. C. Code §§22-3202, 22-502 and 


22-3204, and thereafter an appeal was timely noted. On March 20, 


1970 an Order was entered authorizing the Appellant to proceed 


on appeal without prepayment of costs. Jurisdiction of this 


Court is invoked under 28 U.S.C... §1291. 


REFERENCES TO RULINGS 


STATEMENT OF THE CASE 


In an indictment filed April 3, 1969, seeacasaany a grand 
jury sworn in on February 3, 1969, the appellant, Timothy R. 
Thomas, was charged with crimes in twenty-eight countess namely, 
nine (9) counts of armed robbery, nine ($) counts of robbery, 
nine (9) counts of assault with a dangerous weapon, and one (1) 
count of carrying a dangerous weapon. On October 3, 1969, the 
case was called and both sides announced ready for trial. The 
trial was set for December 22, 1969. 

At the commencement of trial on December 22, 1969, before 
the Honorable June L. Green, the Government Asiemsincenl six (6) 
counts of armed robbery, six (6) counts of ae and five (5) 
counts of assault with a dangerous weapon, Sen ne were 
unable to locate certain persons listed as complainants (Tx. 3) 
Of the remaining three (3) counts of armed robbery, three (3) 
counts of robbery, four (4) counts of assault with a dangerous 


weapon, and one (1) count of carrying a dangerous weapon, the 


petit jury, on March 10, 1970, found the appellant guilty on 


three (3) counts of armed robbery, four (4) counts of assault 
with a dangerous weapon, and one (1) count of carrying a 
dangerous weapon. Judgment of conviction was entered and this 
appeal was thereafter taken. The "Notice of Appeal" was pre- 
pared and filed by Timothy R. Thomas himself. 

Thomas, at the outset of trial, moved for a continuance 
"due to the fact that fhe] had ineffective representation over 
the past months of [his] incarceration pending trial” (Tr. 5) 
The following quote is taken from the Transcript of Proceedings 
(fr.5,6, 7, 8) pertaining to Thomas' motion and its subsequent 
Genial: 


““MR. THOMAS: Your Honor, I move for a con- 
tinuance due to the fact that I have had ineffective 
representation over the past months of my incarcera- 
tion pending trial. 

"I have filed a pretrial motion regarding a 
setting of bond which seemingly has been circum- 
vented through my lawyer who has not represented 
it in court. 

“Also I filed a motion for termination of counsel 
and under Rule 44 to appoint me counsel to assist in 
my defense. 

"And also my last resort which the Court should 
have received is writ of habeas corpus which is in 
violation of certain rules and amendments. 

"I would just like to ask the Court would they 
take this into consideration at this time. 


“THE COURT: First of all, your attorney was 
retained. 


"MR. THOMAS: Right, Your Honor. 


“THE COURT: "Well, why didn' t you get other 
counsel if you wanted other counsel? 


"MR. THOMAS: Well, in my letter before -- I 
understand my case was heard on October 3 and the 
United States Attorney and my attorney annonce 
ready for trial. 

"But in September of this year before my case 
was on the ready calendar I moved to dismiss Attorney 
Brown from my case. Yet he still announced ready 
for trial. 

"T also wrote a letter, that wasn't exactly an 
affidavit but I was hoping it would act as such, to 
tell the Court about my conditions while I was on 
bond and since I have been incarcerated pertaining to 
my legal representation. 

"I asked the Court would they please appoint me 
a Legal Aid Attorney. 

"I received a letter from your Clerk or Mr. John 
H. Midlen, Jr., stating that he had referred my 
motion and letter to Mr. Brown for any disposition 
he wishes to make. 

"I received no word whatsoever, Your HONOX.- 


"THE COURT: All of your motions have been con- 
sidered. I know that one letter was written to 
me under date of May 7 from Judge Curran -- con- 
sidered and denied it. Your letter was directed to 
Judge Curran. 

"These charges, as you know, are all serious 
cases. 


"MR, THOMAS: I understand that, Your Honor. 


"THE COURT: That is reason enough for you to 
be incarcerated, twenty-eight counts of armed rob- 
bery, assault with a dangerous weapon, Sara) a 
dangerous weapon. 


"MR. THOMAS: I understand that, Your Honor. 


“THE COURT: This is reason enough. 

"Now we are ready to proceed. For what reason 
do you want to continue this case with these wit- 
nesses all present and ready to go? 


“MR. THOMAS: Because it is inadequately pre- 
pared. I haven't seen Attorney Brown since June. 


"MR. TREANOR: Your Honor, may I be heard on 
this? I don't want to put Mr. Brown in an awkward 
position. We all know how experienced Mr. Brown is. 
Among other: things he is a former Assistant U. S. 
Attorney. 

"Be that as it may, Mr. Brown has filed motions 
in this case for mental observation and caused this 
man to be examined. 

"He has filed motions in the case for production 
of Grand Jury minutes and they have been produced. 

"Mr. Brown and I have discussed this matter on 
several occasions. He is in possession of all the 
material in this case to which he would be entitled 
under the most generous interpretation of any dis- 
covery rules. 

"I am sure if he were to speak for himself he 
would tell you that he is as ready for trial as he 
could be considering the fact that the evidence in 
this case is rather overwhelming. 


"THE COURT: Well, the Court has every confi- 
dence in Mr. Brown's ability, whether retained or 
appointed, and your motion for a continuance is 
certainly denied." 
The facts leading up to Thomas' motion for continuance 
as shown in the attached affidavits are as follows: 
In a letter to his attorney dated September 10, 1969, Thomas 
stated, inter alia, “even though I am merely a layman at law, I 


still know that I have been 'short-changed' by your negligence 


in my case . .- . I consider it would be safer and more bene- 


a 


ficial far me’ to move towards retaining a new attorney for my 


defense". In response, Thomas' attorney, on septedber 16, 1969, 
wrote: “If you feel that you did not receive the effective 
assistance of counsel, or that you are being “ighort=changedl 

by what you conclude to be my negligence, then I heartity 
suggest that you make efforts to obtain other counsel to repre- 
sent you . . . if you are so good at analyzing what ought to be 
done to get you out of this mess, how in the world did you ever 
get in it?" Thomas, thereafter on September 28, 1969, responded: 
" . . . at this time I merely wish to say, that I hardly want 
you to represent me in any further court action pertinent to 

my case, I don't want to see you, and I would never go in the 
courtroom with you as my lawyer." (See Affidavit of Timothy R. 
Thomas and copies of above three letters attached Giereto) 


In another letter, found in Judge Green's file, from Thomas 


to "The Hon. John J. Sirica" dated September 28, 1969, Thomas 


indicated that he had dismissed his attorney, and was not repre-.. 
sented by any lawyer and respectfully requested an appointment 
of a legal aid attorney. (See Affidavit verifying Delivery of 
Certain Documents and Affidavit of Timothy R. Thomas with copy 
of said letter attached thereto.) 

In a notarized "Motion To Set Bond pursuant to the VIIIth 


Amendment Under United States Constitution or Release On Personal 


Recognizance Under Title 18 U.S. Code Section 3146 (A-e)" sent 
by Timothy R. Thomas to the United States District Court for the 
District of Columbia dated September 30, 1969, Thomas stated that 
he was "without counsel to represent him in this matter." (See: 
Affidavit Verifying Delivery of Certain Documents and Affidavit 
of Timothy R. Thomas with copy of said motion attached thereto.) 
Copies of the letter of September 28, 1969, and the motion 
of September 30, 1969 were apparently forwarded, by John H. 
Midlen, Jr., Law Clerk to Judge Green, to Timothy Thomas' attorney 
of record who apparently did nothing with regard to them (Tr. 6) 
A review of Ske Gocket entries indicates that neither the above 
letter (which it is believed should be regarded as a pro se 
motion) nor the above motion was ever recorded, or a determination 
made thereon. 
On October 14, 1969, Thomas' attorney in a letter to Thomas 
wrote: "I advised Judge Green of the content of your letters 
to the effect that you no longer desired to retain my services. 
The Court instructed me to advise you that if you wish to change 


lawyers it will be necessary for you to have your new attorney 


enter his appearance no less than ten days before trial, at the 


very latest." Thomas thereafter sought the aid of the Legal Aid 


Agency and by letter dated November 26, 1969 requested a legal 


aid attorney. Shortly thereafter Thomas determined that it 


would be necessary to file a "Motion For Termination of Counsel", 
in order to discharge his attorney and before anoener attorney 
could represent him. (See Affidavit of Timothy R. Thomas and 
copies of above two letters attached thereto.) : 

Thomas then prepared and sent a notarized “motion For Ter- 
mination of Counsel" dated Dec. 1, 1969 to Judge Green wherein 
he presented his reasons for such request and mentioned the for- 
warding to "counsel" of his letter to "The Hon. John J. Sirica" 
and "Motion To Set Bond . . .". Both this letter and motion, 
as well as the "Motion For Termination of counsel", were in the 
files of Judge Green. (See Affidavit Verifying Delivery of 
Certain Documents.) Thomas also indicated that his attorney 
was amenable to discharge and that "counsel had anoen little 
or no interest in representing petitioner effectively." (See - 
Affidavit of Timothy R. Thomas and copy of above motion attached” 
thereto.) By "Writ of Habeas Corpus", dated Dec. 5, 1969, 
Thomas again informed the court that he “has been desperately, 
wanting and trying to dismiss [his At eracy from this case 
since September of 1969, [and that his attorney] is quite 
amenable to discharge and is presently under motion for texrmina— 


tion." (See Affidavit Verifying Delivery of Certain Documents 


and Affidavit of Timothy R. Thomas and copy of above Writ 


attached thereto.) A review of the docket entries similarly 


indicates that this motion and the "Writ of Habeas Corpus" 


were not recorded nor were any determinations made’ thereon. 


« THE TRIAL COURT ERRED IN NOT GRANTING A CONTINUANCE SO THAT APPELLANT 
COULD OBTAIN OTHER COUNSEL. 


The law is clear on the point that a client has the absolute 
right to discharge his attorney and terminate the relation at any 
time, and therefore no reference to cases belaboring the point 
will be made. (See 7 C.J.S. Sec. 109, p. 941 and Sec. 121, p. 951). 
However, when a trial is pending, an order of the court is required 
in order to discharge an attorney of record. As stated in Evans v. 
Ockershausen, 69 App. D.C. 285, 100 F. 2d 695, “It is settled 
law that a client, with an order of Court, has the right to dis- 
charge an attorney, with or without cause." 

In the case at hand, it is appellant's contention that the 
trial court acted arbitrarily and abused its discretion, constitu- 
ting error, in denying his request for a continuance. A simple 
review, by the court, of letters and motions prepared and sent by 
Thomas to the court, and an inguiry into the reasons for such 
letters and motions would have revealed the clear lack of harmony, 


if not animosity, between Thomas and his attorney of record, Mr. 


Brown, and the lack of confidence which Thomas had in said attorney. 


«(Affidavit of Timothy R. Thomas and attachments thereto.) 
Thomas in his letter of September 28, 1969, to the Honorable 


4 John J. Sirica (Annex 4, Affidavit of Timothy R. Thomas), notified 


ry 
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the court of his attempt to discharge his attorney, which, in 


effect, should have been construed by the court as a ‘request for 


an order to discharge his attorney, or if not, it should have at 


least put the court on notice of possible difficulties between 


client and attorney. — 

Two days later, on September 30, 1969, in a roe “Motion 
to Set Bond ..." (Annex 5, Affidavit of Timothy R. THonaaNe 
Thomas notified the court that he was without counsel. Judge 
Green was thereafter personally informed by Mr. Brown of Thomas' 
attempt and desire to discharge him. (Annex 6, affidavit of 
Timothy R. Thomas). About the same time as the personal notifi- 
eation, or shortly thereafter, Judge Green's law clerk forwarded 
the said letter and motion to Mr. Brown, (Annex 7, Affidavit of 
Timothy R. Thomas), and apparently received no reply. 

Thomas, again on December 1, 1969, prepared and sent to 
Judge Green a “Motion for Termination of Counsel" (see Affidavit 
Verifying Delivery of Certain Documents). This motion was not 
recorded in the Criminal Docket, or in the Court Clerk's Tenner 
dum and there is no indication that any decermnation was made 
with regard to said motion, or that there was any inquiry or 
hearing pertaining to this motion (see Docket Entries and Court 


Clerk's Memorandum) . 


: Ey Sa 


mS 


The appellant asserts that in view of the prior evidence of 


dissatisfaction with counsel the court erred in not considering 


Thomas’ Motion for Termination of Counsel. Had the court heard 
such moewon Zeawonra have learned before trial of the complete 
lack of harmony between Thomas and Mr. Brown, and of Thomas' lack 
of confidence and dissatisfaction with Mr. Brown. More important— 
ly, the court would have been made aware of the correspondence 
between Thomas and Mr. Brown, of September 10, 1969 (Annex 1, 
Affidavit of Timothy R. Thomas), September 16, 1969 (Annex 2, 
Affidavit of Timothy R. Thomas, and September 23, 1969 (Annex 3, 
Affidavit of Timothy R. Thomas), resulting in the discharge of 
Mr. Brown, and would have known that Thomas’ attempt to discharge 
Mr. Brown was not done to delay or disrupt his trial, but rather 
was an attempt by Thomas, which started almost three months 
earlier, even before the trial date was set (which occurred on 
October 3, 1969), to exercise his right to discharge his attorney 
with whom he was dissatisfied. 

Then, again, on December 5, 1969, Thomas prepared and sent A 
further plea to the court by “Writ of Habeas Corpus" (Annex 10, 
Affidavit of Timothy R. Thomas ) wherein he stated that he "has 
been desperately wanting and trying to dismiss Brown from this 
case since September of 1969." Thomas even stated that Mr. Brown 


was "guite amenable to discharge and is presently under motion 
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for terminations” Yeu, again, the court declined to inquire into 
the matter and the Writ was not recorded nor was any determination 
made thereon (see Docket Entries and Court Clerk's Memorandum) . 

Finally, at trial, in a desperate attempt to naan draw the 
court's attention to the difficulties between Mr. Brown and him- 
self, Thomas requested a continuance of trial. He informed the 
court that his case was inadequately prepared (Tr. 5, 7) and in 
fact that he had not seen Mr. Brown since June (tr. 7), six months 
prior to trial: 

With all of the above facts which were available to the court 
even before trial commenced, appellant maintains ers it was error 
and an arbitrary and clear abuse of its discretion to deny Thomas' 
request for a continuance, and such denial was prejudicial to 
appellant. 

Appellant further maintains that his request was not an 
attempt to delay or disrupt his trial, but rather that it was a 
good faith attempt to again inform the court of his dissatis— 


faction with his attorney and his belief that his case was in- 


adequately prepared, and therefore sought a continuance in order 


to have his attorney replaced. 
The importance of having an attorney with whom one has 
confidence and faith should not be taken lightly. This. court, 


in Lee v. U. S., 235 &2d 219 (1956) cited In re Mandell, 69 F. 2d 
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830, 813 (2nd Cir., 1934) for the proposition that: “The 


relationship between attorney and client is highly confidential, 
demanding personal faith and confidence in order that Anes ese 
work together harmoniously." 

In the case at hand a review of the correspondence between 
Mr. Brown and Thomas demonstates quite clearly and quite em- 
phatically the lack of confidence and personal faith and also 
states quite clearly that Thomas “would never go in the courtroom 
with" Mr. Brown as his lawyer. (Annex 3, Affidavit of Timothy R. 
Thomas). The fact that Thomas had apparently not seen Mr. Brown 
Since June of 1969 indicates that they not only did not work 
together "harmoniously", but probably that they did not even work 
together. 

In a recent case, McKoy v. United States, D. C. App. Nos. 
4922, 4923, March 24, 1970, 98 Wash. L. Reporter No. 67, p. 585, 
this court stated: "When faced with a request for a change of 
counsel, either retained or appointed, the court must consider 
the merits of the defendant's complaints, the delay between the 
cause of the dissatisfaction and the request, the nearness to 
trial ox completion thereof, and the general dictates of fairness 
and justice both for the defendant and the government." The 
appellant herein maintains that the trial court neven even con- 


sidered these factors because it did not rule on Thomas' timely 
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requests, including Motion for Termination of conse 
Appellant therefore respectfully requests 2 reversal of 
the judgment of conviction on grounds that the denial of a con- 
tinuance by the trial court was erroneous and prejudicial to 
appellant, thereby requiring a reversal of the judgment of 


conviction. 


In the alternative, appellant respectfully requests that 


the judgment of conviction be reversed and remanded for a new 


trial. 


ARGUMENT II 
THE DENIAL OF A CONTINUANCE IN ORDER TO OBTAIN NEW COUNSEL 
CONSTITUTES A VIOLATION OF DUE PROCESS. 

Since the facts in the case at hand clearly demonstrate that 
Thomas’ attempt to discharge his attorney and his request for a 
continuance were not done to merely delay or disrupt his trial, 
as evidenced by his attempts to discharge Mr. Brown since Sep- 
tember, 1969, the denial of his request for a continuance constituted 
a violation and a clear denial of due process. With all the motions 
before the court, namely, the letter to the Hororable John J. Sirica, 
the "Motion to Set Bond ...", the "Motion for Termination of Counsel" 
and the "Writ of Habeas Corpus", all received by the court well in 
advance of trial, and the court's inaction thereon, culminated by 
the denial of Thomas' motion, at trial, for a continuance was,in 
effect, a denial by the court to provide reasonable time and oppor- 
tunity for Thomas to secure an attorney. Thomas stated that he 
had not seen Mr. Brown since at least June, 1969 (Tr. 7) (six 
months prior to trial). By filing numerous pro se motions, he 


did not treat him as his attorney, and, in fact, apparently 


thought he had discharged him back in September, 1969. Therefore, 


it may be presumed that Thomas actually believed himself to be 
“without counsel”. In view of the court's inaction on Thomas’ 


requests, he was not afforded a reasonable opportunity to obtain 
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other counsel. In Lee v. U. S., supra, this court stated: “The 


Supreme Court has held that a trial court's failure to provide 


‘reasonable time and opportunity to secure counsel wes a clear 
denial of due process'." 

Appellant herein maintains that the trial court by denying 
his request for a continuance not only did not erouice reasonable 
time and opportunity for him to obtain counsel es fact, by 
not considering his motions, thereby preventing sineeeton dis- 
charging his attorney, also frustrated his aecernes to seek 
appointed counsel. 3 

Appellant respectfully requests therefore, chat because of 
his denial of due process of law, his judgment of conviction be 
reversed; or, in the alternative, that his Sacenont O5 conviction 


be reversed and remanded for a new trial. 


ARGUMENT III 


APPELLANT WAS DENIED HIS RIGHT TO THE EFFECTIVE ASSISTANCE OF 
COUNSEL, UNDER THE SIXTH AMENDMENT OF THE CONSTITUTION OF THE 
UNITED STATES, BY THE TRIAL COURT'S DECISION NOT TO GRANT A 
CONTINUANCE, THEREBY FORCING HIM TO TRIAL WITHOUT ALLOWING HIM 
SUFFICIENT TIME TO OBTAIN OTHER COUNSEL. 

(1) When Thomas wrote the court on September 28, 1969 
(Annex 4, Affidavit of Timothy R. Thomas), pertaining to his 
attorney, he had on the same date, in a letter to Mr. Brown 
(Annex 3, Affidavit of Timothy R. Thomas), dismissed him as his 
attorney. The subsequent efforts by Thomas well in advance of 
trial to notify the court of such dismissal and to have it 
recognized by an appropriate court order are set forth in Argu- 
ment I, supra. Despite such notification, no action was taken 
by the court in advance of trial and appellant was therefore 
‘forced to continue with an attorney not of his choice and in 
whom he apparently lacked confidence. 

In United States v. Mitchell, 354 F. 2d 767, (2nd Cir., 
1966) the court stated that a defendant has a right under the 
Sixth Amendment to the effective assistance of counsel, and by 
forcing a defendant to trial without allowing him sufficient time 
to obtain defense counsel of his own choice was a denial of such 


xight. In that case, the court held that the trial judge abused 


his discretion by granting appellant only the period between 
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Wednesday, September 8, and Monday, September 13, to obtain the 
effective assistance of counsel and thus, in effect, deprived him 
- ; aN 
of such assistance. In the case at hand the court,by its in- \ 
aN 
action on appellant's requests, did not grant any time ba 
to obtain another attorney and appellant was thereby deprived 
of the effective assistance of counsel. 
(2) A review of the trial transcript, however, does not 


itself reveal any obvious prejudice or inadequacy of counsel. 


The rights of appellant appear to have been adequately defended, 


and appellant cannot point to any other appealable errors in the 


record. 

(3) This Court, however, should not have to Bpacutace as 
to whether or not appellant might have been prejudiced by being 
forced to accept counsel not of his own choosing. nore was 
more than ample opportunity by the Trial Court to inquire into 
the appellant's dissatisfaction with counsel in Saeanee of trial, 
and to make findings or otherwise ascertain that = prejudice 
could result to appellant. It failed to do so, and as a result, 
under the facts in this case, there is an iamaeccace record with 
respect to the issue of effective representation of counsel in 
this appeal. 

Further, the length of time which elapsed eiees the first 


communication with the court until the start of trial, and the 


- 20 - 


repeated efforts of the appellant in the interim to have the 


dismissal of his attorney of record recognized by the court, 
imposed an affirmative duty on the court to inquire into the 
nature of the disagreement, prior to continuing the trial. 
Appellant therefore respectfully rantests a reversal of the 
judgment of conviction on the grounds that the trial court denied 
him the effective assistance of counsel, or, in the alternative 
that the judgment of conviction be reversed and remanded for a 


new trial. 
Conclusion 


For the foregoing reasons, the appellant respectfully 
requests: 

1. That the judgment of conviction be reversed or, in the 
alternative, 

2. That the judgment of conviction be reversed and remanded 
for a new trial. 


Respectfully submitted, 


we I 
Met A (to bia. Me 
@ Glenn L. Archer, Jr.+ 
Appointed by This Court 
888 Seventeenth Street, N. W. 
Washington, D. C. 20006 


AFFIDAVIT VERIFYING DELIVERY OF CERTAIN DOCUMENTS 


Edward Ross, being duly sworn, deposes and says: 


i 1. That he is a law clerk to the Honorable June L. Green, 
| United States District Judge for the District of Columbia. 


2. That he did deliver on Nov. 10, 1970, to one Andrew J. 
Serafin, Esquire, certain documents from the Judge's file of 
| Timothy R. Thomas, Criminal No. 501-69, and that 


3. These documents were as follows: | 
A. A signed letter from “Timothy Thomas 162336" to 
“The Hon. John J. Sirica" dated September 28, 1969. 


B. A notarized "Motion To Set Bond pursuant to 
the Vitith Amendment Under United States Constitution 
Or Release On Personal Recognizance Under Title 18 
U. S. Code Section 3146 (A - e)" signed by Timothy R. 
Thomas as "Defendant Pro Se", and cose September 30, 
1969. 


C. A notarized "Motion For Termination of Counsel" 
signed by Timothy R. Thomas as “Petitioner Pro Se", 
and dated Dec. 1, 1969. 


D. A notarized "Writ of Habeas Corpus" signed by 
Timothy R. Thomas as "Petitioner Pro Se", and dated 
Dec. 5, 1969. 


4. That the above listed documents are exact copies of 
documents remaining in Judge Green's file. | 


L bedurd DN hoeelh, | 


Edward Ross 


Subscribed and sworn to before me this J 2S day of 


Seer Jo 1970. 
c Parco Sutin =p 


ELEANOBE COLTF sO 
My Comm. Expos que Wa 193 a 


AFFIDAVIT OF TIMOTHY R. THOMAS 


Timothy R. Thomas, being duly sworn, deposes and says: 


1. That he is the appellant in the case, United States of 
America v. Timothy R. Thomas, Criminal No. 501-69, U.S.C.A. No. 
24,166. 


2. That he prepared and sent a letter, a copy of which is 
attached as Annex 1, dated September 10, 1969, to Mr. Edwin C. 
Brown, Jr. his attorney, wherein he stated that it would be more 
beneficial for him to retain a new attorney. 


3. That he received a letter, a copy of which is attached 
as Annex 2, from Edwin C. Brown, Jr. dated September 16, 1969, 
stating in part: "If you feel that you did not receive the 
effective assistance of counsel, or that you are being 'short- 
changed' by what you conclude to be my negligence, then I heart-— 
ily suggest that you make efforts to obtain other counsel to 
represent you." 


4. That he prepared and sent a letter, a copy of which is 
attached as Annex 3, dated September 28, 1969,to Mr. Edwin C. 
Brown dismissing Mr. Brown as his attorney. 


5. That on the same date, September 28, 1969, he prepared 
and sent a letter, a copy of which is attached as Annex 4, to 
"The Hon. John J. Sirica” wherein he stated, among other things, 
"That since my formal dismissal of Attorney Brown, I am not 
represented by any lawyer and I respectfully request an appoint-— 
ment of a legal aid attorney." 


6. That he prepared and sent a notarized “Motion To Set 
Bond pursuant to the Vilith Amendment Under United States Con- 
stitution Or Release On Personal Recognizance Under Title 18 
U.S. Code Section 3146 (A-e)",a copy of which is attached as 
Annex 5, dated September 30, 1969, to the United States District 
Court, wherein he stated that he was “without counsel to represent 
him". 


7. That he received a letter, a copy of which is attached 
as Annex 6, dated October 14, 1969,from Edwin C. Brown, Jr. in- 
dicating that Mr. Brown informed Judge Green that "[Timothy R. 
Thomas] no longer desired to retain my services." 


8. That he received a carbon copy of a letter, a copy of 


which is attached as Annex 7,dated October 16, 1969, from John 
H. Midlen, Jr., Law Clerk to Judge Green , to Edwin C. Brown, 
Esquire stating: “Dear Mr. Brown: -- "Enclosed for any dis- 

position you wish to make, are a letter and motion from your 

client in the above referenced case..." 


9. That he prepared and sent a letter, a copy of which 
is attached as Annex 8, dated November 26, 1969, to Miss Barbara 
Bowman, Director Legal Aid Agency requesting the assistance of 
a Legal Aid Attorney. 
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ll. That he prepared and sent to Judge Green a notarized 
"Motion For Termination of Counsel" a copy of which is attached 
as Annex 9, dated December 1, 1969 and 


12. That he prepared and sent to Judge Green a "Writ of 
Habeas Corpus", a copy of which is attached as Annex 10, dated 
December 5, 1969,wherein he stated that he "has been desperately, 
wanting and trying to dismiss Brown from this case since Sept-— 
ember of 1969 {and that his attorney] -is quite amenable to dis- 
charge and is presently under Motion For Termination." 
MC. That shortly after Ce Li be, Hlermiacd th ORE CEES OS wy 
Ohi Ve vA “pt  aten Fer Fominatis of Cournse/” “perder Te drs ots J 
0: ge Can df Pefere pnether A ry Could represent” tim, 


Lpvewthy Hr 


othy R. Thomas 
Subscribed and sworn to before me this A FF day of 


ZF2Ar 1970. 
hs aie ALL 
My Comsicira Eepkss Nov. 14, 1979 Video, CZaZZz 
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(AVAILABLE 


Law Offices of 
BROWN AND BROWN 
ATTORNEYS AT LAW 


* VIRGINIA OFFICE: : WASHINGTON OFFICE: 

®NORTH FAYETTE STREET a M00 SIXTH STREET. N. W. 
ANDRIA. VIRGINIA WASHINGTON 1, D.C. 

349-7070 349-7070 


September 16, 1969. 667-7188 


Mr. Timothy Thomas 
Post Office Box 25 
Lorton, Virginia 22079 
MAX SEC FAC-CB3 


Dear Sir: 


Reference is made to your letter of September 
10, 1969. Please be advised that I am very much aware that you have 
written two verv imvortant letters, among many, to me since your in- 
carceration. With reference to your request for an appeal of your 
bond reinstatement: you were advised on July 15th that your request 
had been denied. You are further advised, that neither the Court 
House nor the judges are-available for my continued repitition of 
the same type of request on your behalf. You were extremely for- 
tunate that I was able to obtain a bond for you in the first in- 
stance. It is solely due to your gross negligence in this matter 


that you are now presently being confined. In answer to your ques-— 
tion as to why I have not responded to vour last two letters, among 
many: you were advised in my last letter of July 15th that there are 
many other cases that are being handled by me and time will not per- 
mit me to keep upia constant correspondence with vou. 


Please be further assured that I do not expect 
you to stay in suspense until two weeks prior to your trial, inas- 
much as, to date, you have kept me in suspense as to what form of 
defense would be acceptable to you irrespective of my advice in that 
regard. Your mind has been changed no less than four times. It 
would be much simpler if you would let me handle your case instead 
of attempting to supervise it yourself. 


Further, if any motions have been filed on your 
behalf, you may rest assured that you would have been notified. It 
is, therefore, more than reasonable to assume that, having received 
no such notification, to further motions have been filed. In addition 
thereto, I am not in the habit, nor is it my practice, nor shall it 
ever be my practice, to provide clients with copies of Cee one pro- 
duced in my office that refers to their case. 


Timothy Thomas 
September 16, 1969. 
Page Two 


I am pleased to note that you have no doubt as to my qualifica- 
tions as an attorney; but, nevertheless, it is very evident that 
you have blocked, by the constant changing of your mind, the 
exertion of all efforts on your behalf, as against there being 
a failure to exert all such efforts. 


_ I£ you feel that you did not receive the 
effective assistance of counsel, or that you are being "short— 
changed" by what you conclude to be my negligence, then I heart- 
ily suggest that you make efforts to obtain other counsel to re- 
present you. Whether you are black or white is of no moment to 
me. I defend on the facts, not on the color. You are advised 
in this regard that I have made no less than four appearances in 
the District Court on your behalf; I have used such influence as 
is available to me to obtain for you a most generous bond release 
at absolutely no expense to you or to your mother , despite the 
fact that you are charged with an offense which, in this day and 
time, virtually demands a high risk bond; I have visited the scene 
of your crime; I have inspected the police files pertaining there- 
to; and I have interviewed the investigating officers. It is, 
therefore, my opinion that you are entitled to nothing in the way 
of a refund; in fact, it would probably cost an additional $75 to 
compensate me for what I have done thus far. 


It is my sincere hope, however, that we will 
be able to proceed with your case in a much more amicable fashion 
than we have to date. I am indeed sorry if it grieves you that I 
can not communicate with you some two or three times a month. 
Nevertheless, should you feel that you no longer care to! have ny 
services, please be advised that I am quite amenable to your dis- 
charge. ; 


To use a phrase of yours, "before I close this 
letter, please answer one question"; if you are so good at analyzing 
what ought to be done to get you out of this mess, how in the world 
did you ever get in it? 


Sincerely yours; G 


- ae \ 
Edwin C. Brown, JY. eS) 


f 


/ 


Lorton Vr. 22079 
September %,/78F 
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AVAILABLE 


United States of Ameriens 
Plainti fr 
V. crim.no. 3501-67 


Timothy R. Thoma bs) 
Defendant 


Moton ‘To Set Bond pursuant & the wm 
Amendment. Under United States Constitotion Cr 
Release On Resenat Recognizance ele Wie 1: 
US. Code Sectieq 3/46 (a-). 


Jorisdicton 
Ikis Proncrable C curt fas Vurisdictien over this CAUSE 
ao + ~~ > cay pally 
oF AOR pursuant’ t& U.S. Conskeien and litle 


Ig CaS: Code Section SI #6 (A-e) . 


Comes now the defendant, ‘imotty 8. Thomas in the 
pbove stiled achion moves tus Most Mererble Court 
Ser Rrsonal frecognizance cr & Set Bond in the 
Above stated CASE ; for zhe following PEASONS « 


1) befindsnt’ slates he 1s Contned fire A horteg 


ay where fe ws j A n since The KevoKairon 
oF his 167. 
/ 


ond on Apri 
2) Defendants bend was tevoked because fe was 
unemployed upon Court” APpeArAnce . 


3) Defendant WAS under’ medicnl cAre Alid wwAs 
b ovine pis employmen! 4 


Construction Electcian with Standard Elective Co., 
1080 Howard Ave. Kensington, Md. Defendant” wes 
% be reemployed with the Lniternatronal Union oF 

Electtical Workers becavse the conditions would be 
hetler suited 7% his physical conden - During the 
period of changing jobs , the defendant? had t mse 
A LovrT Appearance , AT at tne the condifiens 

sel terth by Phe Cour] was renclered . 


4) Defendant Lerthers 5, this Most unorable Corda wl // 


ronsider the tects slated Above and render unto 


detenclan’ such rele? as he seeKs. 
DD) Debendant prays, this Most ols Court” will 


renew his condhtienal release and grant him 
perscnal recognizance or 10% of A reasonable 


Financial bond. 


d) Defendant’ 15 not charged with A cppitsl offense, 
yer he is held in confinement aithour™ Amount GF ne 


bond and for mo reason. 


D Defendant 1s without counsel % represent him ia 
this matter, therefore he comes before this Court 
AS A layman with his own Knewledye And ability 
% care for Such mATers- 


In Conclusion 


Derendanf jftbYS, ts Honerabfe Gur? will! accept And 
consicer te fuels slated herein and gran oe such 
relief AS he evs seeks. 


LL7MLA 


Defendant Pro Se 


T do hereby certify that I have forwarded 

C1) erigina) and (2) copies of ths Acton. to the 
V.S. Clerks office v,S. District” Court for the bisteiet 
of Columbia this BHO day f hy Loa 1969. 


Subscribed And swotn to before me this 24. day 
of Aan 1969. 


otary Public Defendant Pro Se 


Na 


 APPidavit of Poverty 


Lam of sound mind , Z am over the Age of 18 
becayse oF my poverty ZL am unable % pay 

the cost of this action or the reef L seek, 
I am unable to give security of sAme ; LZ am 
A ctzen of te US. and beteve Lam entitled 
to the retier TI seek. 7 


~ Subser! bed. And sworn to before me this _22 clay 
of Apleee 1969. 


id Caste Bana, Zh pias. 


Netary Pyblie defendant PB-o Se 


[6p i pecan paecone) Ipp }ET Ys 


Law Offices of 


BROWN AND BROWN 
ATTORNEYS AT Law 


» VIRGINIA OFFICE: ‘WASHINGTON OFFICE: 
NORTH FAYETTE STREET = 1160 SIXTH STREET. N. W. 


ALEXANDRIA. VIRGINIA : ‘WASHINGTON 1, D.C. 
549-7070 849-7070 


October 14, 1969. : 667-7188 


Mr. Timothy Thomas 
162336 

Max. Sec. Fac. CB 3 
Post Office Box 25 
Lorton, Virginia 22079 


Dear Mr. Thomas: 


Please be advised that a Calendar Call was held 


on your case last week. Your case has been assigned to be tried 
before Judge Green on December 22, 1969. | 

I advised Judge Green of the content of your letters 
to the effect that you no longer desired to retain ny services. The 
Court instructed me to advise you that if you wish to change lawyers 
it will be necessary for you to have your new attorney enter his 
appearance no less than ten days before trial, at the very latest. 

Ve cs oN 


win C. © Jr. 


UNITED STATES DistTRicT COURT 
FOR THE 
District OF COLUMBIA 
WASHINGTON 20001 


CHAMBERS OF 
JUNE L. GREEN 


tober 15, 
Juoce 


Edwin ¢. Browa, 
S200% Say 


Payett 


Alemaniria, V 


Re: United States vs. Timothy Thomas 
Crininsl No. 501 °63 


Dear Mr. Brom: 


are 2 


Enclesed for any disrositicn you wish to meke, 
refere 


letter and rotion from 
2 


t vour client in the clove 
ed case, : 


Yours truly, 


John H. Midlen, Jr. 
w Clerk to Sudge Green 


ee Hr. Tirothy Themas — 
Box 25 


Lorton, Ya. 22079 


Wasfinglor, D-C- 20003 
Novernber 6,7 967 


@ 


Miss Barbara Bowmen , Lirecter 
Legal Ad A Agensy 

WO Sixth St. ek 
Washinglen , D.C. 20001 


beer hss Bewman: 
ease be rdvised that IT am jn tnrnecdialed need! cf 

ene ef _geur Legal Aid ATferneys , NO ge het Hp 
slari thi] cn December 2,199, At te crest I am 
nol reyptesented 4 conse! dve Te the fact? tat fe 
has recently geen clisprissed. 

E weuled Ley 4epreciale An ialerview by one 
of ee ae Al the earl est pestle chile. 


a ip 
Lif ~L fécieve your response , Menke yoo Fr ycor 


lime ard patience . 
Le erely hy yours, s 
edn Be horas [e227 3é 
Desmailery . b-C. Ta 


the Dishiet of Columbia Circuit 


United States OF America 
 Resoondant 
v. Crimnal No. 501-69 
Tinsthy R. Thomas 


Petitioner 
Metion For Terminaticn OF Counsel 


Jurisdiction 
This Most Hororable Court has pprisdictien cver ths cause 
of achen pursuant to Rule #4% of the Federal Rules of Criminal 
Frocedures 


Comes now Timothy R. Thomas, the pehitoner in the above stated 
z type : . : p 
echen ard respectiuliy moves this Court for termination of 


counsel for the following reasens : 


I. Afierneu Edwin C.Srown de. was “retained” ty pebiioner in 
February I%CT ts represent pelifioner im this criminal cASe. 


I. fellioner feels tint attorney Growin 1s incompetent and inadequ 

fle te contince any further in thes criminal case, becavse : 
(A) Counsel has misled pebticner ty Sleticig he would file 
pre-tral tretions serlain:na to Grand Toru fms anl 
Suppression of Evidence and has net done so. 
(GS) The Court istered counsel that — “Enclosed for ANY 
Ascosihien you wish te make are a leit aml motion trom 
your chent ws the above referenced case.” L Leunsel male no 
Gn-Court) disposton perhinent to the malion and letter, 
thereby deprvery pehhianer of the night to the etective 
Assistance ot counsel in al pre-trial proseedinas . 


ID. Counsel and pelificner have nof been able to reach a 
mutual understanding , 42 this day, as to what form of 

an adeavelely prepared defense should be apphed at trl 
for an effectve representation 


W. Pationer received word in a letter from counsel slahng: 
” sheuld you feel that you no longer care to ave mu services, 
please ke advised thal I am quile amenable to your discharge 


+ , : 
VY. Throughout the past months , fo this dau , counsel has 
shown little of no interest in reoresenting oeitioner etechvely 


Conclusion 
Petihoner praus , ths Court will accest the 


A 4 ua ee Nene va ra 
herein and orant peiitioners mhon ter ‘Tetminalion of counsel, 


pSitene Fro Se 


‘Certfiedion of Service 
I de heretu cerfifu thal ave tewarded (1) onginal 
and (2) copies co ins achon tothe U.S. Clerivs 
office U.S. Bisinct Ceurl for the Districh of Calomcia 


tis fee day oF. Bee : 19769. 


Subsented and swern To before me this iE 
i as 1s . 


Nba [reek 
holary Public 


Py. Comet ences Te tee 


The District Of een Circuit 


United States Of America 


Respondant 


Vv. Criminal No. 501-69 
Timothy R. Thomas 


Pehtioner 
Affidavit CT oe 


I am of sound mind , IL am over the age of IG 
because of my see T am unable to pau the 
cost of this achon or the relief I seeK, T am 
unable to give security or same I am A Soe of 
the U.S. and believe ZT am entitled to the relief 

I seek. 


abcembet and sewoen to ibeloce me: anise 
dav Chi ee ae 1967. 


| Pie MVPiietrs . Cf 
Novara Public Pehihonér Fro Se 


ong Mcp By boos 
My cenmieat pacd sed 


United States of America 
Respondents | 
Vv 


i Renothy R. 


Criminal No. SO!-69 


Thomas 
~ Petitioner 


Writ on Habeas. Cocpus 


} Comes now the pelilioner : Timothy R. Thomas pro sé, re- 
“2 Spectfully moves this Honorable Court pursuant to the 
; a [3® and 14% Amendments to the U.S. Conshtu- 
‘tion and to grant pre-trial relzase pursuant +o hile 
/23 U.S. Code Seclon 2241. 


Ls Petitioner represerils AS follows : 


a) Pstiioner Timeiby R. Thomas and A co-defendant Marcellus 


LP Smith, were arrested: on Oclober 442 1968 and charq- 


‘ed wan robbery hold-up and catrying A danagrous 
‘weapon (qun\ which oceurred on or sboul OcT. 


NGS 1963. 


2) The charges _ agains! Co-detandant Maraellus  P 
i Smath were annihilated ot his preliminat y hearing 
which was held in November ot 1963. 


3) On February 4 17697, pelilioners preliminary hear- 
‘ing was held betore presiding Judge Charles 
“HallecK and bound over to tha Grand Jury . 


In February of 1969, pelilioner retained Altorney 


jEdwin C. Brownde for Further legal representation. 3 


ing 
“~ / 
: 


s) On formal enchon ie bond fled by attorney Edwin 
oe Te. on behalf of petitioner, Chief Judge Edward 
| M. Curran granted A ten per cent (10%) deposit on 
shivers two-thousand (#2060) dollar bond and 

i admoni: shed petitioner with qe . hal WAS 
then freed. on bond March 32 

_ While on bond , pélihoner WAS indicled ft tor Armed 
_fobbery and sche, juled to appear for arraignment 


"on April 13% 1909, 
f 


f 2) Petitioner appeared in Court on time as scheduled 
: before eroocg Judge William Jones and pleaded 
not guilty to the indictment. 


oe complied wilh all conditions shpulated in 
_bond- release , neverineless , Judge Jones net only 

* revoked peiilioners ten per cent Cit 3) conditiona | 
' release ur, also revoked pehtoners enhire two 
' thousand (* #2000) dollar bond . Pettioner 1s te This 
_ day , being held in teu of No Bond. 
'DTn May or S77, pelitioner tiled an ier! app- 
" heaton Cletter) eet bond reinstatement to Chief Su: dee 
E.M. Curran. A post card was ‘returned to pehi- 
“ioner in May slating ' "Motion fo reinstate REIEGL 
al bond denied." (Signed by Robert ii. Stearns ) 

| Moreover, peistoner brings fo the Allention of The 
' Court thal he was never on “personal bond "' hut 


-on A ten peceent (10%) cash deoosit boned. Let the 


Court demed palilioner something he Reviier had 
! Nor asked for. 


10) Petitioner conhnued in his atten pi for freedom on 
‘bond by {ling an informal Ap lication to the U.S. Court 
of Appeals for the Districh ot Columbia . Nathan Paulson 
‘Clerk to the Hon. David Bazelon replied to petitioners 
letter Sling a pat: "T checked with the elerK of Dis- 
4rict Court and found thet you are represented by re- 
itined counsel Edwin C. Brown, Esq. Tt is advised that 
Hyou cestacl your alforney $0 That he may tile pro- 
“perly for your Appeal af District Courts denial Tor 


stipe : { 
‘reinstatement oF your bond . 


if 

') Petttioner contacted slforneu Brown to the effesT of 
Maopealing his bend reinstatement’. Counsel did nof 
“file anything perfinent to the reinstatement ot petition 


ers bond. i 
i ; : 


i mart n “ mi. mi) : 
1) Rttoner souabt redress by tiling 7 Mehon bo set bond 


i pio : ‘ 2 ¢ Riis oe 
“ander the 23> Ceigthd Amendment +> the 1.S. Canshtubon or 
oy - 


‘release on personal recognizance sursuacd te. Title 13 
"U.S. Code Section 3146 (a- 2). PehHonar fowarded 4 
vletter to the Courr exoisininy everiy dete of pelilioner 
"disability while on bond and since incarceration. 
i 
13) PeVhaners tee nell Ban WATS “reterred To tor 
“any dispasihen ; biferney E-£. Brown, or. (Note: pelihner 
has heen de sparatele) ) ane) and Trying To hsmiss Srown 
oe this caSE Since September ot 17167. Atterney Grown ts 
quits grnenabie tn discharge end ts presently under 


ition tar termination. : 
i Respectfully Submitted 


= 


wot - (Geko 
Petitioner Pro 52 


For The Disinicl of Columbia 


United States of America 
Respondents 
Vv. criminal No. 501-69 
| Timothy R. Thomas 
Petitioner 


Pari cuantinethocscesh alin Support 
of Writ OF Habeas Corpus 


\)Pehtoner 1S beng illegally contined within ian 
jo the 3° (eighth), 13% (thirteenth) and 142 Gourteenth) 
sectors which are guaranized te petitioner under 


the LS. Gomchiation: 


* Recent cages See! 

JUS v. Leathers , US. App. D.C. —97 Washington 

j Law rte Be ee d May /4, 1969. 

| Weeds V. LES U.S. App. D.2. NO. 2UEOE 

| decided January 19 1969. 

| Alston v. US. us. App. D.C. deeded ter 26, 1967. 


Surisdichan ; 
' Thies Honorable’ Court hag Jurisdiction over the Above 
- @nttled action pursuant to ttle AS U.S. Code Section 
A41. | ) 
» Pettoner furthers ,and moves this Honorable Court 
to Article (1), Section (9), faragraoh (a) of the | 
‘Us. Con strition which chats s in part: 

u "The privisage of the ails ot habeas 


Corpus shall aot be suspended.. 


| Petitioner moves this Honorable Court to accept the. 
[facts slated in this habeas corpus Along with 
“points and puthorilies and grant pelitioner the 


redress he seeks. 
l | 
| Respectfully submitted , 


: yee 


Petitioner Pro se 


Affidavit of Poverly “in Support 
: of Habeas Corpus and Pinis_and Authonties 
il 22 U.S.C. 1915 | 
“Tam a cihzen of the Uniled States because of my 
“poverty I am unable to pay for the cost of this 
jachon or for the redress fe seek. ! 


Petitioner Pro $e 


: | 
Certification of Service : 
iz do hereby cerlity that I have fowarded a> original 
And (2) copies of this Action te the U.S. Clerks 
_ office U.S. Disiticl Court for the Districl of Columbia 
; this 52” day of wee 791692 


a 


e Pehtioner Fro $e 


t 


: Subscribed and sworn Yo before me this <4 _ 
n day of Ave 1969. - 


Notary Pu bie 


Ny Coramizion Expires July 14, 1972 


CERTIFICATE OF SERVICE 


This will certify that I served two copies of the fore- 
going brief upon the United States of America this 16th day 


of November by placing a copy thereof in the United States 


mails postpaid addressed to the United States Attorney, 


United States Court House, Washington, D. Cc. 20001. 


thick 


ttorney for Appellant 


BRIEF FOR APPELLEE 


Mrited States Court nt Appeals 


FOR: THE DISTRICT ‘OF COLUMBIA cmeur: 


No. 24 


“UNITED Srares oF AMERICA, APPELLEE 
ay, 


“TIMOTHY R. “THOMAS, APPELLANT. ~~ 


‘Appeat from the United ‘States District, Court 
me ; for’ the District. of Columbia. 


INDEX 


Counterstatement of the Case 


The Offense neem 
The Arrest and Identification 
The Trial 


Argument: 


I. The denial of appellant’s pro se motion for a continu- 
ance was a sound exercise of judicial discretion and 
did not constitute a violation of due process of law .... 


II. Appellant was ably represented at trial by counsel who 
conducted a vigorous defense of his client 
Conclusion 
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ISSUES PRESENTED * 


In the opinion of appellee the following issues are 
presented : 


1. Whether the court’s denial of appellant’s pro se 
motion for a continuance, made on the day of trial after 
his retained counsel had announced ready for trial, con- 
stituted an abuse of discretion and a denial of due process 
of law? 

2. Whether appellant was denied the effective assist- 
ance of counsel? 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed April 3, 1969, appellant was 
charged with nine counts of armed robbery, nine counts 
of robbery? nine counts of assault with a dangerous 
weapon,° and one count of carrying a pistol without a 
license.‘ On December 22, 1969, appellant was tried by 
a jury before the Honorable June L. Green. Immediately 


122 D.C. Code §2901 and 3202. 
222 D.C. Code § 2901. 

322 D.C. Code § 502. 

422 D.C. Code § 8204, 
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before trial the Government dismissed six counts of armed 
robbery, six counts of robbery and five counts of assault 
with a dangerous weapon. The jury found appellant guilty 
on all remaining counts of armed robbery, assault with 
a dangerous weapon and carrying a pistol without a 
license. On March 10, 1970, appellant was committed for 
evaluation and study pursuant to the provisions of the 
Federal Youth Corrections Act. On August 26, he was 
sentenced to five to fifteen years on counts 1, 4, and 7 
(armed robbery), three to ten years on counts 3, 6, 9, and 
10 (assault with a dangerous weapon), and one year on 
count 11 (carrying a dangerous weapon), to run concur- 
rently and to take effect at the expiration of any sentence 
then being served in this or any other jurisdiction. This 
appeal followed. 
The Offense 


On October 16, 1968, at about 6:50 p.m., the members 
of an evening adult education class at Roosevelt High 
School were sitting in their seats in room 205 when two 
young men who had been lurking outside entered the 
classroom. One came through the front door while the 
other entered from the rear. The one in front quickly 
brandished a gun and announced that this was a holdup. 
While he waved his gun, his partner went around the 
room collecting money and valuables (Tr. 9-13, 39-43). 
From Mrs. Mildred Cooper the robber took $130 and a 
wallet; from Rosetta Campbell he obtained $2; and from 
Miss Audrey Adams he took $15 to $20 in cash and $5 
worth of bus tokens. From a man in the front of the 
classroom he took a ring. He collected something from 
everyone (Tr. 15-16, 41-42). The offense took between 
five and ten minutes to complete, and the robbers then de- 
parted into the night (Tr. 36, 43). 


The Arrest and Identification 


One week later, on October 23 at about 3:00 p.m., after 
alighting from a bus at a stop on Georgia Avenue, Mrs. 


518 U.S.C. §5010 (e). 
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Cooper was walking toward Allison Street when she saw 
appellant and a companion. She definitely recognized ap- 
pellant as the man with the gun who had held up the 
English class a week earlier. Although not sure, she 
thought that appellant’s companion was the second rob- 
ber (Tr. 13-14, 28, 30, 85). Mrs. Cooper hailed a pass- 
ing police scout car, identified herself and told the officers 
about seeing the robbers (Tr. 17, 28). After hearing her 
out, Officers Saunders and Woods put Mrs. Cooper into 
the back seat of the scout car and went looking for the 
men she had seen. 

Appellant and his companion were soon spotted emerg- 
ing from a cash register store on Georgia Avenue (Tr. 
17-18, 55-56). Both men were placed under arrest for 
the robbery and were then searched. Officer Saunders 
found a .22 caliber automatic pistol secreted under ap- 
pellant’s jacket (Tr. 57-59, 94). A search of appellant’s 
companion, Marcellus P. Smith,* yielded a loaded clip 
which fit the pistol recovered from appellant? (Tr, 59- 
60, 94). Appellant and Smith were then transported to 
the Tenth Precinct. 

At a subsequent lineup, Mrs. Cooper immediately 
identified appellant from the nine or ten men shown to 
her, as did Miss Adams (Tr. 18, 33-34, 37, 46). 


The Trial 


Prior to trial, the Government moved to dismiss seven- 
teen of the original twenty-eight counts of the indictment 
because the witnesses involved in those counts could not 
be located (Tr. 3-4). Appellant then moved pro se for 
a continuance, representing to the court that his retained 


*Smith was not brought to trial, apparently because of the in- 
ability of the victims to identify him positively as the second 
robber. 


7Testimony at trial reveals a minor inconsistency as to who 
actually searched Smith. Both Officer Saunders, who testified 
during the Government’s case in chief, and Officer Woods, who was 
a rebuttal witness, took credit for finding the clip (Tr. 59, 94). 


4 


counsel could not effectively represent him because he had 
not seen counsel for some time, and that it therefore fol- 
lowed that his defense was inadequately prepared. Ap- 
pellant’s motion was denied (Tr. 5-8). 

Mrs. Cooper testified that the gun recovered from ap- 
pellant looked like the same gun used in the robbery (Tr. 
11, 13). She stated that she had observed appellant from 
a distance of approximately thirty-two feet throughout 
the five to ten minutes that it took to perpetrate the rob- 
bery (Tr. 12-18, 34-85), and that when she saw him on 
the street she immediately recognized him as the man 
who had brandished the gun and stood at the head of the 
room (Tr. 18-15, 28). She also stated that she recog- 
nized appellant at the lineup because he was the man who 
had robbed the class (Tr. 37). Miss Adams, who remem- 
bered appellant as a fellow student at Roosevelt High 
School, testified that he had been the gunman in the rob- 
bery (Tr. 43). 

Appellant denied being present at Roosevelt High School 
on October 16, 1968, and denied participating in the rob- 
bery (Tr. 78-74). His defense was mistaken identify. He 
claimed to have been at home all day, leaving the house 
at 9:00 p.m. that evening to visit his girl friend (Tr. 
74). He explained that Officer Saunders’ search of him 
yielded nothing, but that in fact the gun and loaded 
clip had been found on his friend Marcellus Smith. Ap- 
pellant denied knowing that Smith had been carrying 
the weapon (Tr. 76, 78). He stated that he knew Miss 
Adams as an ex-schoolmate from Roosevelt High (Tr. 
82). 

Appellant’s seventeen-year-old sister, Lydia Hope Reed, 
recalled that on October 16, 1968, she saw appellant in 
bed when she left home to go to school, and that he was 
still there when she returned in the early afternoon. She 
stated that appellant had remained at home until 9:00 
p.m. (Tr. 85-87). 

Officer Shaler L. Woods, called as a rebuttal witness, 
testified that he had assisted Offieer Saunders in the ar- 
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rest of appellant and Smith, and that the gun had in fact 
been recovered from appellant (Tr. 93-94). 

The jury deliberated about one hour and twenty min- 
utes before finding appellant guilty. 


ARGUMENT 


I. The denial of appellant’s pro se motion for a continu- 
ance was a2 sound exercise of judicial discretion and 
did not constitute a violation of due process of law. 


(Tr. 5-8) 


Advancing a two-pronged argument, appellant now 
challenges his conviction on the grounds that the court 
denied his pro se motion for a continuance, which he first 
made on the day of trial. He asserts that such denial was 
an arbitrary abuse of judicial discretion, so erroneous 
and prejudicial as to require a reversal of his conviction; 
he also asserts that the denial was violative of due process 
of law. We think otherwise. 

It is well settled that the grant or denial of a continu- 
ance is a discretionary power vested in the trial judge. 
Mahoney v. United States, 137 U.S. App. D.C. 3, 5, 420 
F.2d 253, 255 (1969) ; Neufield v. United States, 73 App. 
D.C. 174, 118 F.2d 875 (1941). Absent clear abuse, ex- 
ercises of that discretion will not be subject to appellate 
review. Gilmore v. United States, 106 U.S. App. D.C. 
344, 273 F.2d 79 (1959); Payton v. United States, 96 
U.S. App. D.C. 1, 222 F.2d 794 (1955). We submit that 
appellant has not shown abuse by the trial court. 

The record discloses that the motion for continuance 
was made for the first time on the day of trial, a practice 
commonly employed by those who wish to delay the pro- 
ceedings of justice. In neither the trial court nor this 
Court has appellant shown any necessity for his requested 
continuance. His request was based upon his feeling that 
his defense was inadequently prepared by his retained 
counsel (Tr. 7). Appellant’s feeling, in turn, was ap- 
parently based on his dissatisfaction because he had not 
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seen his counsel for some time (Tr. 5, 7). No other ex- 
planation was given. When the court inquired into ap- 
pellant’s efforts to obtain new counsel, appellant’s re- 
sponse indicated a less than diligent effort to help him- 
self. 


THE CourT: First of all, your attorney was re- 
tained. 

Mr. THomas: Right, Your Honor. 

THE CourT: Well, why didn’t you get other 
counsel if you wanted other counsel? 

Mr. THomas: Well, in my letter before—I un- 
derstand my case was heard on October 3 and the 
United States Attorney and my attorney announced 
ready for trial. 

But in September of this year before my case was 
on the ready calendar I moved to dismiss Attorney 
Brown from my case. Yet he still announced ready 
for trial. 

I also wrote a letter that wasn’t exactly an affidavit 
but I was hoping it would act as such, to tell the 
Court about my conditions while I was on bond and 
since I have been incarcerated pertaining to my legal 
representation. 

I asked the Court would they please appoint me a 
Legal Aid Attorney. 

I received a letter from your Clerk or Mr. 
John H. Midlen, Jr., stating that he had referred my 
motion and letter to Mr. Brown for any disposition 
he wishes to make. 

I received no word whatsoever, Your Honor. 

THE Court: All of your motions have been con- 
sidered. I know that one letter was written to me 
under date of May 7 from Judge Curran—considered 
and denied it. Your letter was directed to Judge 
Curran. 

These charges, as you know, are all serious cases. 

Mr. THomas: I understand that, your Honor 
(Tr. 5-6). 


The prosecutor summarized for the court some of the 
efforts undertaken by defense counsel on behalf of his 
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client (Tr. 7). The court, after expressing confidence in 
counsel’s abilities, denied appellant’s motion (Tr. 8). 

We note that appellant’s retained trial counsel had an- 
nounced on October 3, 1969, more than two and a half 
months prior to trial, that he was prepared to proceed. 
Apparently at that time he also indicated that appellant 
desired other counsel.* Yet during the intervening period 
appellant did not see fit to obtain new counsel, nor did 
appellant see fit specifically to request new counsel on the 
day of trial. He stated only that he wanted a continu- 
ance because he had had what he termed “ineffective rep- 
resentation” during his incarceration (Tr. 5). It seems 
to us on this record that appellant was less concerned 
about replacement of counsel than he was about fore- 
stalling his day in court. 

Appellant now seeks to elevate this denial of his re- 
quest for a continuance into a violation of due process 
such as this Court found in Lee v. United States.° We 
submit that appellant’s failure to articulate or allege 
anything more than a general apprehension about his 
counsel, who had already stated that he was ready to 
proceed, defeats this claim. This is not a case where a 
defendant prior to trial discharged his attorney. Nor 
does appellant even now allege, with specificity, any 
harm arising from the denial of his request2° We sub- 
mit that the court’s refusal to grant a continuance was 
neither an abuse of discretion nor a denial of due process 
of law. 


®See the Calendar Call memorandum contained in the record. 
That memorandum notes that appellant wanted other counsel, and 
that a report of such counsel was to be made by to the court 
within five days. The record is unclear concerning the party who 
was supposed to make such a report. 


°98 U.S. App. D.C. 272, 235 F.2d 219 (1956). 


10We note that appellant does not even suggest that his trial 
counsel was not prepared to proceed; in fact, he expressly disclaims 
any specific error of trial counsel (Briefs for appellant at 19). 
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II. Appellant was ably represented at trial by counsel 
who conducted a vigorous defense of his client. 


(Tr. 7, 14-15, 19, 41, 48) 


Appellant argues that his conviction should be over- 
turned because he was denied the effective assistance of 
counsel. The thrust of appellant’s complaint seems to 
turn on his unhappiness with his retained attorney. Such 
disaffection certainly does not alone establish appellant’s 
entitlement to relief. As appellant himself notes, he can- 
not show any obvious prejudice or any inadequacies in his 
defense (Brief for appellant at 19). We submit that this 
admission, whether intended to be a recognition of the 
heavy burden he must bear or an attempted damnation by 
faint praise, is sufficient in and of itself to nullify appel- 
lant’s argument. 

The issue of ineffective assistance of counsel is to be 
decided by examining the total record and determining 
whether the representation afforded was so inadequate 
that appellant was denied a fair trial. Harried v. United 
States, 128 U.S. App. D.C. 330, 333-336, 389 F.2d 281, 
284-287 (1967). Such an examination shows that appel- 
lant’s trial counsel, an experienced member of the bar, 
conducted a vigorous defense of his client. On February 
28, 1969, he successfully moved to have appellant’s bond 
reduced from $2000 to 10% of that figure. He filed a 
motion to dismiss the indictment and for production of 
grand jury minutes.’? He also filed a motion requesting 


1 This motion was granted by the Honorable Edward M. Curran, 
who imposed several conditions upon appellant’s release. One of 
those conditions was that appellant was to obtain employment 
within ten days after being released. Appellant’s failure to abide 
by this particular condition led Judge Jones to revoke appellant’s 
bond at arraignment on April 18, 1969. It was at this point that 
appellant began to be unhappy with his counsel, even though appel- 
lant had only himself to blame for the revocation. 


12 This motion was denied on April 29, 1969, Apparently, how- 
ever, the grand jury minutes were produced for counsel (Tr, 7). 
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a mental examination of appellant. Moreover, appel- 
lant’s trial counsel conferred on several occasions with the 
prosecutor and was accorded wide latitude in informal 
discovery so that he might better represent his client and 
advance the client’s interests (Tr. 7). The record re- 
flects that during the course of trial counsel vigorously 
protected those interests.1* 

The evidence against appellant was overwhelming. Two 
of his victims identified him as the robber who stood, gun 
in hand, at the head of the classroom (Tr. 14-15, 19, 42, 
43). Indeed, one of his victims knew appellant from high 
school (Tr. 41). A gun, which both victims stated looked 
like the one used in the robbery, was found on appellant’s 
person when he was arrested (Tr. 11, 18, 48, 59). 

Against this backdrop, appellant’s vague dissatisfaction 
with his retained counsel seems frivolous indeed. Appel- 
lant’s objection seems to turn less on what was done on 
his behalf than on the lack of counsel’s success against 
insurmountable evidence. This Court has repeatedly 
pointed out that success of counsel is not the measure of 
his effectiveness. Hammonds v. United States, 38 U.S. 
App. D.C. 166, 425 F.2d 597 (1970); Mitchell v. United 
States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert. denied, 
858 U.S. 850 (1958). Nor does effectiveness necessarily 
turn on the number of pre-trial conferences between the 
accused and his counsel. Gray v. United States, 112 U.S. 
App. D.C. 86, 299 F.2d 467 (1962). This Court should 
not lend itself to appellant’s unsupported attack upon 
the attorney whom he retained to represent him. 


13 This motion was filed on April 29, 1969. On May 26 Judge 
Pratt ordered the Legal Psychiatric Service to examine appellant. 
That order was vacated by Judge Pratt on June 11, 1969, for 
reasons undisclosed by the record. 


14 Since appellant was incarcerated, it can be assumed that coun- 
sel took the responsibility for his alibi-mistaken identity defense 
and for making certain that his witness was present on the day of 
trial. We do not here itemize counsel’s efforts during the trial, 
since the record amply reveals that he conducted an able defense 
of appellant. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
C. MADISON BREWER, 
Assistant United States Attorneys. 
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